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PROCEDURE AND PRIVILEGES COMMITTEE 
Second Report - Minor Adjustments to the Standing Orders 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [10.05 am]:  I present for tabling the second report of the 
Procedure and Privileges Committee, entitled “Minor Adjustments to the Standing Orders”.  

[See paper 1432.] 

Mrs D.J. GUISE:  As part of the ongoing review of the standing orders, several changes have either been 
suggested to the committee by committee members or have been noted by the Clerks as necessary for tidying up 
small drafting inconsistencies, some of which occurred during the major rewrite and modernisation of the 
standing orders several years ago.  The committee has considered the proposed changes to the following areas of 
the standing orders.  Because members are quite capable of reading the report, unless there are questions, I will 
summarise them.   

Firstly they deal with the use of videoconferencing by Legislative Assembly committees.  Members may recall 
that we trialled this, and it is now being formalised in the standing orders.  Other changes are adjustments to the 
opening of the new Parliament, so that the standing orders reflect the current practice; an inclusion in the general 
time limit standing order of an order for the time for the adoption of the estimates committee reports; changes to 
the procedure for raising points of order during a division so that members actually need to stand so that they can 
be recognised; procedure for the Speaker to determine an absolute majority when required for certain bills - we 
want to make sure that that understanding is embedded in our standing orders so that it will stand up should it be 
challenged by a court; a minor change to the standing order for personal explanations; clarification of the 
requirement for second reading debates to be adjourned for three weeks; determination of the Legislation 
Committee’s quorum; inclusion in the general time limit standing order of the order for the adoption of a 
Legislation Committee report; and the addition of a prorogation heading to the bill section of the standing orders, 
which is purely for clarification of that section. 

We have considered the proposed changes and, accordingly, submit them to the Legislative Assembly for its 
consideration and adoption. 

Third Report - Effective Repetition: Decision in Buchanan v. Jennings 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [10.07 am]:  I present for tabling the third report of the 
Procedure and Privileges Committee, entitled “Effective Repetition: Decision in Buchanan v. Jennings”. 

[See paper 1433.] 

Mrs D.J. GUISE:  Problems relating to defamation and parliamentary privilege were first brought to the 
attention of the previous Procedure and Privileges Committee by the Clerk of the house in 2003.  While this was 
primarily in relation to recent developments in the United Kingdom House of Commons, the question of 
privilege concerning effective repetition and the Buchanan v. Jennings case of 1998 was also raised at that time.  
It was agreed that the issue would need to be revisited once the Privy Council’s judgment on the matter had been 
released.  The Privy Council’s judgment was delivered in July 2004, and the New Zealand House of 
Representative’s Privileges Committee released its report on the issue in May 2005. 

At this stage, I will remind members present of the action and how it might impact on them.  A summary of the 
case was recorded as follows.  This has been included in the report, so I urge members to read it.  Owen 
Jennings, MP, during the course of a debate in the house, made a statement critical of the actions of an employee 
of the Wool Board.  Some time later Mr Jennings told a journalist outside the house that he did not resile from 
his claim about the official’s relationship.  The principal issue in the proceeding concerned the extent to which 
the statement by the member inside Parliament could be used in a defamation claim against the member on the 
basis of an effective, as opposed to an actual, repetition of the parliamentary statement outside the house.   

The Privy Council considered that the established principle - that is, that republication outside Parliament of a 
statement previously made in Parliament is not protected by absolute privilege - applied also to later statements 
outside the house that relate to, but do not repeat in full, what was said in the house.  Using the parliamentary 
record in these circumstances to prove what was effectively said outside the house did not infringe article 9 of 
the Bill of Rights 1688, which prevents proceedings in Parliament being impeached or questioned in any court.   

That is a crucial point.  The Procedure and Privileges Committee was immediately briefed by the Clerk of the 
House after the release of the New Zealand House of Representatives 2005 report, and the committee agreed to 
review the matter and report to the house.  In Western Australia it is now the case that a court may find a 
member of Parliament liable in defamation if he or she affirms outside the house or a committee a statement 
made under parliamentary privilege in the house or a committee.  This results from the Privy Council’s 
affirmation of the decision of the New Zealand lower courts in Buchanan v Jennings.   
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On 31 May 2005 the New Zealand Privileges Committee reported on the matter as a whole, drawing attention to 
the issues and proposing a solution for their situation.  That succinct report has been highly beneficial in the 
consideration of this issue by the Western Australian Legislative Assembly Procedure and Privileges Committee, 
and we are in agreement with its approach and findings.  The New Zealand report recorded some of the potential 
issues for Parliament, its members and others as follows: it involves courts assessing and adjudging 
parliamentary proceedings; it has an effect on freedom of speech itself; it has a chilling effect on public debate 
within Parliament; and it has an effect beyond defamation in a parliamentary context.   

The committee has had the benefit of discussions with the Solicitor General, Mr Robert Meadows, with regard to 
the draft proposed by the New Zealand committee.  While there is a good deal to be said in favour of using 
similar language as proposed by the New Zealand proposal to deal with similar problems in various jurisdictions, 
the Procedure and Privileges Committee is aware that parliamentary counsel from around Australia and New 
Zealand met on this matter at the end of November 2005.  At the request of this committee, the matter of the 
form of such a provision was raised at that meeting.  Some concern was expressed that the aim of the provision 
was not clear and that the law as it stood was not acceptable.  Parliamentary counsel expressed doubt about the 
meaning of the words in the New Zealand proposal “would not, but for the proceedings in Parliament, give rise 
to criminal or civil liability”.  Since that time, and following discussions with the Attorney General, Hon Jim 
McGinty, MLA, a different draft provision has been made available for comment by this committee.  That 
wording was proposed to be inserted in section 1 of the Parliamentary Privileges Act 1891.  The committee is 
very conscious of the need for great care in any alteration to the law of privilege; however, subject to these 
considerations being dealt with, the committee endorses the statutory amendment approach.   

It is highly likely that other Australian jurisdictions will have similar concerns and interests.  Consequently, it 
seems prudent for the Attorney General to discuss the wording with his colleagues in other Australian 
jurisdictions at the next meeting of the Standing Committee of Attorneys General so that, to the extent possible, 
agreement can be reached on a common form of words.  We understand that the next SCAG meeting is due to 
occur within the next three months - by July 2006 -and that it will be possible for the Attorney General to have 
this matter placed on the agenda for that meeting.   

I now turn to the committee’s recommendation.  Subject to discussions at the Standing Committee of Attorneys 
General to achieve agreement, if possible, on a precise form of wording, the committee proposes that the 
Parliamentary Privileges Act 1891 be amended to include a provision that will ensure that parliamentary 
proceedings cannot be used to establish what was effectively, but not actually, said outside the Parliament.   

Finally, I strongly advise members that as this report has a direct effect upon them and their parliamentary 
privileges, they should all read this report. 

MR R.F. JOHNSON (Hillarys) [10.14 am]:  As a member of the Procedure and Privileges Committee I want to 
say a few words in support of the comments made by the Deputy Speaker about the report and the work that the 
committee has been doing in this area.  Parliamentary privilege is a cornerstone of the crucial work that members 
of Parliament carry out on a daily basis.  Any action that might impede members of Parliament from carrying out 
their duties would be a retrograde step and would not be of benefit to the community.  As the Deputy Speaker 
quite rightly pointed out, at times members of Parliament make comments in the house, under the protection of 
parliamentary privilege, that could be deemed to be defamatory.  Many things have been said in the house over 
the years under the protection of parliamentary privilege.  A classic example is WA Inc.  If the then members of 
the Liberal Party had not been forthright and said in this house the things that needed to be said about the people 
who were involved in the scandal of WA Inc, we might not have had a royal commission into that matter, and 
that would have been a disservice to the people of Western Australia.  Therefore, parliamentary privilege must 
be upheld at all costs.  Members of Parliament sometimes name in this house a person who they believe has 
committed a corrupt or criminal act.  It is our duty as members of Parliament to bring such matters to the 
attention of the public.  The only place in which we can do that in this state and country is the Parliament, 
because if we make those statements outside the Parliament, without the protection of parliamentary privilege, 
we could have the pants sued off us. 

Mrs D.J. Guise:  Yes, even if you just simply say that you do not resile from the comments that you made in the 
house. 

Mr R.F. JOHNSON:  Exactly.  If we make a statement in the house about a person who we genuinely believe 
has committed a corrupt or criminal activity, we are covered by parliamentary privilege.  However, if we go 
outside the house and are asked by a journalist whether we stand by what we have just said in the house and we 
simply say - as the Deputy Speaker said - that we do not resile from what we said in the Parliament -  

Mr B.S. Wyatt:  We import it in. 
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Mr R.F. JOHNSON:  Exactly.  We import it in, as my very good friend and colleague the new member for 
Victoria Park has just pointed out; and he would know, because he is a lawyer. 

Ms A.J.G. MacTiernan:  And a very capable member. 

Mr R.F. JOHNSON:  Yes, he is a very capable member. 

Ms A.J.G. MacTiernan:  A future Premier.  

Mr R.F. JOHNSON:  I have said that myself, actually.  As far as the Liberal Party is concerned, he could 
definitely be a future leader, once he has had a bit of experience in this place.  That would do him a world of 
good -  

Ms A.J.G. MacTiernan:  That is right.  We do not put them in while they are still wet behind the ears! 

Mr R.F. JOHNSON:  I think he is very capable.  I think he will lead the Labor Party one day.  I genuinely 
believe that, and I have no problem in saying that. 

Mr T.R. Buswell:  It might depend upon which faction he belongs to! 

Mr R.F. JOHNSON:  Very often the leaders are not factionally aligned. 

Ms A.J.G. MacTiernan:  Our current leader is not a member of a faction. 

Mr R.F. JOHNSON:  Exactly.  I was just going to say that.  Madam Acting Speaker, I am digressing from my 
comments because of the interjections from the Minister for Planning and Infrastructure.  I seek your protection. 

The ACTING SPEAKER (Mrs J. Hughes):  Order!  We have a report before us.   

Mr R.F. JOHNSON:  We do indeed, Madam Acting Speaker.  I was diverted.  As I said earlier -  

Ms A.J.G. MacTiernan:  The Liberal Party is always diverting.   

Mr R.F. JOHNSON:  This is the first time I have been on my feet when Madam Acting Speaker (Mrs J. 
Hughes) has been in the Chair.  I will not give her a hard time.  I will stick to the rules and carry on with my 
comments, which I promise will be very brief.  I would have finished by now if certain members had not 
interjected.  I support the comments of the member for Wanneroo.  The Procedure and Privileges Committee has 
been considering this most important issue for a long time - even before the last election.  It is one of the most 
crucial issues that Parliaments in the Westminster system face today.  I am delighted that the Procedure and 
Privileges Committee of the Western Australian Assembly is leading the way.  We are leading the rest of 
Australia in this very important issue.  I feel certain that the other states and territories will follow our lead 
because the committee’s recommendation to the house today relates to the cornerstone of our democratic 
principles of freedom of speech and privileges within the parliamentary system.  They must never be diminished 
because if they were, it would be a terrible mistake and a retrograde step for free speech within the parliamentary 
process. 

Most members of this house do not have a clue about the implications of this report.  They do not know of the 
threats to parliamentary privilege that are before us today.  I strongly, dramatically, and vehemently urge 
members to read this report urgently because it affects every member of this house. 

Ms A.J.G. MacTiernan:  It would need pictures in it for your mob! 

Mr R.F. JOHNSON:  Goodness me!  I have gone easy on the minister for the past 12 months.  I have stopped 
making derogatory comments about her.  I have looked upon her as something of a friend.  I hoped she would 
respect that. 

Ms A.J.G. MacTiernan:  I am sorry; I apologise.  I cannot help myself. 

Mr R.F. JOHNSON:  The apology is accepted.  Hundreds of reports are dumped on the table of this house 
every year, but this report affects each and every member and their right to freedom of speech in this chamber 
and, more importantly, the protection they will retain for statements made outside this house.  When appropriate, 
members should make simple comments outside this house to the effect that they do not resile from what they 
said in Parliament and that they stand by their comments.  Parliamentary privilege is under threat at the moment.  
Unless we and other Parliaments do something about it, our privileges will be eroded.  I ask members to read the 
report carefully, and to support the recommendations of the Procedure and Privileges Committee. 
 


